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NOTICES 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

UNITED  STATES  v.  NATIONAL 
BROADCASTING  COMPANY,  INC. 

Proposed  Consent  Judgment  and 
Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16  (b)  through  (h)  that  a  Pro¬ 
posed  Consent  Judgment  and  Competi¬ 
tive  Impact  Statement  as  set  out  below 
have  been  filed  with  the  United  States 
District  Court  for  the  Central  District  of 
California  in  Civil  No.  74-3601-RJK, 
United  States  v.  National  Broadcasting 
Company,  Inc.  NBC  has  consented  to  the 
Proposed  Judgment.  The  complaint  in 
this  action  alleged  that  in  violation  of  the 
Sherman  Act,  defendant  had  entered  into 
restrictive  contracts  and  had  combined 
with  its  affiliated  television  stations  to 
use  its  control  over  access  to  the  NBC 
Television  Network  to  restrain  and  mono¬ 


polize  prime  time  entertainment  pro¬ 
graming  exhibited  on  that  network.  The 
Judgment  would:  Limit  for  a  period  of 
10  years,  the  amount  of  television  enter¬ 
tainment  programming  that  NBC  may 
produce  for  use  on  its  Network;  prohibit 
NBC  from  conditioning  access  to  its  tele¬ 
vision  network  upon  an  independent  pro¬ 
gram  supplier’s  grant  of  any  other  right 
or  interest  to  NBC;  limit  for  periods  of 
10  or  15  years  the  contractual  rights 
which  NBC  may  obtain  in  connection 
with  network  exhibition  of  a  program  in¬ 
cluding  limitations  on  NBC’s  right  to  ex¬ 
clusive  use  of  a  program;  enjoin  NBC 
from  obtaining  any  right  or  interest  in 
television  entertainment  programs  pro¬ 
duced  by  others,  except  for  the  right  to 
network  exhibition;  enjoin  NBC  from  en¬ 
gaging  in  domestic  syndication  of  any 
television  entertainment  programs,  and 
from  engaging  in  foreign  distribution  of 
programs  other  than  those  produced 
abroad  or  by  NBC;  and  prohibit  for  a 
period  of  10  years  reciprocal  program  ar¬ 


rangements  between  NBC  and  either  CBS 
Inc.,  or  American  Broadcasting  Ccrni- 
panies,  Inc.  Certain  of  these  provisions 
will  not  go  into  effect  until  similar  relief 
is  obtained  in  companion  actions  against 
CBS  and  ABC.  The  Competitive  Impact 
Statement  describes  the  anticipated 
effects  of  the  proposed  Judgment  on 
competition,  and  evaluates  the  alterna¬ 
tive  relief  proposals  actually  considered 
by  the  United  States.  Public  comment  is 
invited  on  or  before  January  24,  1977. 
Such  comments  and  responses  thereto 
will  be  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  be  directed  to  Bernard  M.  Hol¬ 
lander,  Chief,  Judgments  and  Judgment 
Enforcement  Section,  Antitrust  Division, 
Department  of  Justice,  Room  3706, 
Washington,  D.C.  20530. 

Dated:  November  17,  1976. 

Charles  F.  B.  McAleer, 
Assistant  Chief,  Judgments  and 
Judgment  Enforcement  Section. 
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Bernard  M.  Hollander 
Barry  J.  Kaplan 
Bernard  J.  O'Reilly 
Georqe  W.  Selby 
Kevin  R.  Sullivan 
Polly  L.  Frenkel 
Antitrust  Division 
Department  of— Justice 
1444  U.S.  Courthouse 
Los  Angeles,  California  90012 
I  Telephone;  (213)  688-2500 


UNITED  ST7\TES  DISTRICT  COURT 
CENTRAL  DISTRICT  OF  CALIFORNIA 


UNITED  STATES  OF  AMERICA, 

•  Plaintiff, 

V. 

NATIONAL  BROADCASTING 
COMPANY ,  INC . , 

Defendant. 


) 

) 

)  Civil  No.  74-3601-RJK 

) 

) 

) 

)  STIPULATION 

) 


Filed;  November  17,  1976 


It  is  stipulated  by  and  between  the  undersigned  parties, 
by  their  respective  attorneys,  that: 

1.  A  Final  Judgment  in  the  form  hereto  attached  may  be 
filed  and  entered  by  the  Court,  upon  the  motion  of  either 
.party  or  upon  the  Court's  own  motion,  at  any  time  after 
compliance  with  the  requirements  of  the  Antitrust  Procedures 
and  Penalties  Act  (15  U.S.C.'§i6)  and  without  further  notice 
to  any  party  or  other  proceedings,  provided  that  plaintiff 
has  not  withdrawn  its  consent  v;hich  it  may  do  at  any  time 
before  the  entry  of  the  proposed  Final  Judgment  by  serv'ing 
notice  thereof  on  defendant  and  by  filing  that  notice  with 
the  Court. 


29 

30 

31  1 

32  I 


2.  In  the  event  plaintiff  withdraws  its  consent  or  if 
the  proposed  Final  Judgment  is  not  entered  pursuant  to  this 
stipulation,  this  stipulation  and  the  proposed  Final  Judgment 
shall  bo  of  no* effect  whatever,  and  the  making  of  this 

4  i*;e 
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UNITED  STATES  DISTRICT  COURT 

CENTRAL  DISTRICT  OF  CALIFORNIA 

UNITED  STATES  OF  AflERICA,  ) 

) 

Plaintiff,  ) 

) 

V.  )  Civil  Action  No.  74-3601-RJK 

) 

)  Eiled’  November  17,  1976 

) 

Defendant.  ) 

FINAL  JUDGMENT 

Plaintiff,  United  States  of  America,  having  filed  its 
complaint  herein  on  December  10,  1974,  and  defendant. 

National  Broadcasting  Company,  Inc.,  having  filed  its  answer 
herein  on  December  30,  1974,  by  their  respective  attorneys, 
each  having  consented  to  the  entry  of  this  Final  Judgment, 
without  trial  or  adjudication  .of  any  issue  of  fact  or  law 
herein,  and  without  this  Final  Judgment  constituting  any 
evidence  against  or  admission  by  any  party  with  respect  to 
any  issue  of  fact  or  law  in  any  action  or  proceeding; 

NOW,  THEREFORE,  before  any  testimony  has  been  taken, 
the  Court  being  advised  and  having  considered  the  matter,  it 
is  hereby: 

ORDERED,  ADJUDGED  AND  DECREED  as  follows: 

///// 

///// 
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I. 

This  Court  has  jurisdiction  of  the  subject  matter  of 
this  action  and  of  the  parties  hereto.  The  complaint  states 
a  claim  upon  v/hich  relief  may  be  granted  against  defendant 
under  the  provisions  of  Sections  1  and  2  of  the  Act  of 
Congress  of  July  2,  1890,  15  U.S.C.  §§1,  2,  entitled  "An  act 
to  protect  trade  and  commerce  against  unlav;ful  restraints 
and  monopolies,”  as  amended,  commonly  known  as  the  Sherman 
Act. 

II. 

As  used  in  this  Final  Judgment: 

(A)  "Person"  means  an  individual,  partnership,  corpora¬ 
tion  or  any  other  form  of  legal  or  business  entity. 

(B)  "NBC"  means  the  National  Broadcasting  Company, 

Inc.  and  its  subsidiaries. 

(C)  A  "person  controlling  NBC”  means  any  person 
owning  at  least  ten  percent  (10%)  of,  or  a  controlling  share 
of,  the  outstanding  voting  stock  of  NBC. 

(D)  "NB.C  Television  Network"  means  an  NBC  owned  or 
operated  business  which  provides  television  programs  and 
related  advertising  messages  to  affiliated  television  broad¬ 
cast  stations. 

(E)  "Entertainment  Program"  means  any  program,  including 
a  feature  film,  exhibited  or  intended  to  be  exhibited  on 
television  other  than  the  following  programs:  news,  public 
affairs,  agricultural,  religious,  instructional,  and  sports 
(as  those  terms  are  defined  in  Appendix  A  to  this  Final 
JudgnK'nt)  .  The  inclusion  of  incidental  or  occasional  enter¬ 
tainment  or  non-entertainment  elements  in  a  program  or 
program  series  shall  not  be  deemed  to  change  the  classification 
of  the  program  or  program  series. 

///// 
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(r)  "Independent  Program  Supplier"  means  a  person  who 
produces  or  offers  one  or  more  entertainment  programs  for 
netv;ork  exhibition,  other  than  NBC,  a  person  controlling 
NBC,  or  a  person  in  which  NBC  or  a  person  controlling  NBC 
has  an  ownership  interest. 

(G)  "Netv7ork  Exhibition"  means  the  initial  and  repeat 
exhibitions  of  a  television  program  on  the  NBC  television 
netv/ork  during  the  term  of  any  agreement  between  NBC  and  an 
independent  program  supplier  for  such  exhibition  of  such 
program. 

(H)  "Prime  Time  Hours"  means  the  hours  from  6:00  p.m. 
to.  11: 00  p.m.  in  the  Eastern  and  Pacific  Time  Zones  of  the 
United  States,  and  the  hours  from  5:00  p.m.  to  10:00  p.m.  in 
the  Central  and  Mountain  Time  Zones  of  the  United  States. 

(I)  "Daytime  Hours"  means  the  hours  from  9:00  a.m.  to 
6:00  p.m.  in  the  Eastern  and  Pacific  Time  Zones  of  the 
United  States,  and  the  hours  from  9:00  a.m.  to  5:00  p.m.  in 
the  Central  and  Mountain  Time  Zones  of  the  United  States. 

(J)  "Fringe  Hours"  means  the  hours  from  11:00  p.m.  to 
2:00  a.m.  and  6:00  a.m.  to  9:00  a.m.  in  the  Eastern  and 
Pf^cific  Time  Zones  of  the  United  States,  and  the  hours  from 
10:00  p.m.  to  1:00  a.m.  and  6:00  a.m.  to  9:00  a.m.  in  the 
Central  and  Mountain  Time  Zone’s  of  the  United  States. 

(K)  "Television  Broadcast  Station"  means  a  station 
licensed  as  a  television  broadcast  station  by  the  Federal 
Communications  Commission. 

(L)  "NBC  Production  Facilities"  means  studio  facil¬ 
ities,  including  but  not  limited  to,  scenery,  props  and  other 
production  equipment,  wliich  are  used  for  the  production  of 
entertainment  programs  exhibited  or  intended  to  be  exhibited 
on  television,  and  which  arc  owned  or  leased  by  NBC,  by  any 
///// 
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porcon  cojitrolling  NBC,  or  by  any  person  in  which  NBC  or  any 
person  controlling  NBC  has  any  ownership  interest. 

(M)  "Stripping"  means  the  broadcasting  of  more  than 
one  '(1)  episode  per  v;eek  of  a  television  program  series. 

(N)  "Broadcast  Year”  means  the  television  broadcast 
year  customarily  commencing  in  September  of  one  year  and 
continuing  until  September  of  the  follov/ing  year. 

III. 

The  provisions  of  this  Final  Judgment  are  applicable  to 
NBC,  to  any  person  controlling  NBC  and  to  each  of  NBC's 
directors,  officers,  agents,  employees,  subsidiaries,  succes¬ 
sors,  and  assigns,  and  to  all  persons  in  active  concert  or 
participation  with  any  of  them,  who  receive  actual  notice  of 
this  Final  Judgment  by  personal  service  or  otherwise. 

IV. 

NBC  is  enjoined  and  restrained  from: 

(A)  Acquiring  any  financial  or  proprietary  right  or 
interest  in  the  exhibition,  distribution,  or  other  commercial 
use  of  any  television  program  produced  wholly  or  in  part  by 
an  independent  program  supplier,  other  than  the  right  to  the 
Network  Exhibition  of  the  program,  except  as  provided  in 
Sections  VIII (A) -(D)  of  this  Final  Judgment,  provided  that 
an  agreement  granting  NBC  the  right  to  Network  Exhibition 
may  include*  provisions  concerning  subject  matters  incident 
to  the  licensing  and  use  of  network  programs,  of  which  the 
following  are  examples:  geographic  scope  and  manner  of 
transmission  and  delivery  of  network  broadcasts;  approval  of 
creative  elements  and  program  content;  technical  quality  and 
delivery  requirements;  union  and  Equal  Employment  Opportunity 
Act  compliance;  act  of  God;  force  majeure;  preemptions; 
obligation  to  pay  for,  rather  than  play,  programs;  number  of 
episodes  or  programs  ordered;  assignability;  warranties; 

rcMiMono-in  — 
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indemnification;  compJetion  bond:;;  security  agreements  and 
financing  statements;  insurance;  public  morals;  advertising 
conflicts;  advertising,  promotion  and  publicity  of  programs; 
audience  testing  and  screening;  cancellation;  exclusivity 
for  talent  and  creative  personnel;  exclusive  exhibition 
rights  (except  as  limited  by  Sections  VI (E) (ii) - (iii)  herein); 
pilots  (except  as  limited  by  Section  VI (F)  herein);  options 
(except  as  limited  by  Sections  VI(E)(i),  VI (F)  and  VI (G) 
herein);  first  negotiation  and  first  refusal  rights  (except 
as  limited  by  Sections  VI(E)(i)  and  VI (G)  herein);  spinoffs 
(except  as  limited  by  Section  VI (G)  herein);  repeats  (except 
as  limited  by  Section  VI (H)  herein);  same  day  protection 
against  once  v/eekly  syndication  programs  and  theatrical 
feature  films;  title  protection  for  the  length  of  the  appli¬ 
cable  contract  or  contracts;  forraat  and  continuing  character 
protection;  breach;  and  remedies,  so  long  as  any  such  provi¬ 
sion  does  not  violate  the  antitrust  laws. 

(B)  Selling,  licensing,  or  distributing  entertainment 
programs  to  television  broadcast  stations  for  non-network 
television  exhibition  (or  otherwise  engaging  in  the  business 
commonly  knov.’ii  as  "syndication")  ,  or  to  foreign  television 
stations  or  networks,  except  as  provided  in  Section  VIII (D) 
of  this  Final  Judgment. 

V. 

(A)  NBC  is  enjoined  and  restrained  for  a  period  of  ten 

(10)  years  from  the  effective  date  of  this  Section  from 
offering  for  NBC  network  broadcast  during  Prime  Time  Hours, 
Daytime  Hours  or  Fringe  Hours,  more  than  two  and  one-half 
(2-1/2)  liours  per  week  in  Prime  Time  Hours,  more  than  eight 
(8)  hours  per  week  in  Daytime  Hours,  and  more  than  eleven 

(11)  hours  per  wpek  in  Fringe  Hours,  determined  on  the 
average  per  compliance  period,  of  entertainment  programs 
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obtained  from  sources  other  than  independent  procjrain  suppliers, 
provided  that  during  each  compliance  period  NBC  may  add  to 
tlie  total  number  of  allowable  hours  of  entertainment  programming 
from  sources  other  than  independent  program  suppliers,  two 
(2)  non-regularly  scheduled  special  programs,  and  provided 
further  that  in  any  compliance  period,  NBC  may,  during 
Fringe  Hours,  increase  the  number  of  allowable  hours  of 
entertainment  programming  from  sources  other  than  independent 
program  suppliers  by  reducing  to  the  same  extent  the  number 
of  allov;able  hours  of  such  programming  in  Prime  Time  Hours 
and/or  Daytime  Hours. 

(B)  For  purposes  of  this  Section  V,  compliance  periods 
shall  be  consecutive  semi-annual  periods  commencing  at  the 
start  of  each  broadcast  year.  Compliance  reports  in  the 
form  set  forth  in  Appendix  B  to  this  Final  Judgment  shall  be 
submitted  by  NBC  to  plaintiff  within  thirty  (30)  days 
following  the  conclusion  of  each  compliance  period, 

VI. 

NBC  is  enjoined  and  restrained: 

(A)  From  purchasing  or  offering  to  purchase  from  an 
independent  program  supplier  the  right  to  Network  Exhibition 
of  one  or  more  entertainment  programs  upon  the  condition, 
express  or  implied,  that  NBC, -or  any  person  controlling  NBC, 
will  obtain  any  other  right  or  interest  from  said  supplier, 
except  as  to  contractual  provisions  concerning  subject 
matters  incident  to  the  licensing  and  use  of  network  programs 
as  provided  in  Section  IV (A)  of  this  Final  Judgment. 

(B)  For  a  period  of  fifteen  (15)  years  from  the  effective 
date  of  this  Section,  from  purchasing  or  offering  to  purchase 
from  an  indo^icndcnt  program  supplier  any  right  to  the  exhibition 
of  a  program,  other  than  a  live  program,  as  an  NBC  television 
network  entertainment  program  upon  the  condition,  express  or 

It  -•vttt  l 
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'  NOTICES 

implied,  that  said  supplier  produce  the  proyram,  in  v;holc  or 
in  part,  utiliziny  NBC  production  facilities. 

(C)  For  a  period  of  fifteen  (15)  years  from  the  effective 
date  of  this  Section,  from  ayreeing  v/ith  an  independent 
program  supplier  that  said  supplier  use  NBC  production 
facilities  to  produce  a  program,  other  than  a  live  program, 

as  an  NBC  television  netv;ork  entertainment  program  for  a 
period  in  excess  of  the  time  required  to  produce  episodes 
for  one  (1)  broadcast  year,  provided  that  NBC  and  said 
supplier  are  not  precluded  each  year  from  negotiating  and 
contracting  for  additional  periods  not  to  exceed  one  (1) 
year  each. 

(D)  For  a  period  of  ten  (10)  years  from  the  effective 
date  of  this  Section,  from  purchasing  or  offering  to  purchase 
from  CBS  Inc.  ("CBS")  or  American  Broadcasting  Companies, 

Inc.  ("ABC")  any  right  to  Network  Exhibition  of  any  entertainment 
program  upon  the  condition,  express  or  implied,  that  CBS  or 
ABC  agrees  to  purchase  or  offers  to  purchase  a  right  to 
network  exhibition  of  any  entertainment  program  produced  or 
controlled  by  NBC. 

(E)  For  a  period  of  fifteen  (15)  years  from  the  effective 
date  of  this  Section,  from: 

(i)  Acquiring  from  an  independent  program  supplier 
options  for  Network  Exhibition  of  a  prime  ti-rac  network 
entertainment  program  series  exercisable  for  a  period  in 
excess  of  four  (4)  years  from  the  date  of  first  broadcast  of 
an  episode  of  such  program  as  part  of  an  NBC  prime  time 
television  network  entertainment  program  series,  and  the 
balance  of  any  broadcast  year  in  which  such  four  (4)  year 
period  ends,  provided  that  nothing  heroin  shall  prevent  NBC, 
after  the  date  of  first  broadcast,  from  negotiating  new 
provisions  which  may  include  the  purchase  of  an  extension  of 
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the  option  period  to  five  (5)  yearn  from  the  date  of  first 
broadcast/  and  the  balance  of  any  broadcast  year  in  which 
such  five  (5)  year  period  ends,  and,  at  the  end  or  during 
the  final  year  of  any  contract  term,  from  negotiating  for 
and  entering  into  new  agreements  with  said  supplier  so  long 
as  the  options  acquired  under  any  such  new  agreements  do  not 

exceed  a  period  of  four  (4)  years  from  the  date  of  first 

broadcast  of  an  episode  under  such  new  agreements,  and  the 
balance  of  any  broadcast  year  in  v/hich  such  four  (4)  year 
period  ends,  plus  the  right  to  negotiate  for  and. acquire  a 
fifth  option  year,  and  provided  further  that  nothing  herein 
shall  prevent  NBC  from  acquiring  first  negotiation  and  first 
refusal  rights  for  new  agreements  with  said  supplier  so  long 
as  any  such  first  refusal  rights  shall  not  be  more  favorable 

to  NBC  than  a  contractual  obligation  v;hich  prevents  said 

supplier  from  entering  into  an  agreement  with  a  person  other 
than  NBC  on  terms  less  favorable  to  said  supplier  than  said 
supplier's  last  offer  to  NBC  without  giving  NBC  the  first 
opportunity  to  meet  such  terms,  and  provided  further  that 
nothing  herein  shall  prevent  NBC  from  entering  into  contractual 
provisions  incident  to  the  licensing  and  use  of  network 
programs  as  provided  ih  Section  IV (A)  of  this  Final' Judgment . 

(ii)  Acquiring  from'  an  independent  program  supplier, 
after  thirty  (30) -days  from  the  entry  of  this  Final  Judgment, 
exclusive  exhibition  rights  for  prime  time  network  entertain¬ 
ment  program  series  episodes  for  which  NBC  has  exercised  a 
contractual  right  to  Network  Exhibition,  in  excess  of  the 
following: 

(a)  for  prime  time  use,  the  duration 
of  any  contract  term  or  terms  by  which  NBC  ac¬ 
quires  the  rigl\t  to  Network  Exhibition; 

/////  * 
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(b)  for  non-prime  time  stripping  on  tele¬ 
vision  broadcast  stations,  four  (4)  years  from 
the  first  prime  time  episode  broadcast;  and 

(c)  for  all  other  broadcast  uses,  three 
(3)  years  from  the  first  prime  time  episode 
broadcast, 

provided  that  nothing  herein  shall  prevent  NBC  from  negotiating 


for  and  acquiring  rights,  including  exclusive  rights,  for 
stripping  and  once  v/eekly  exhibition  to  be  utilized  after 
the  periods  of  exclusivity  set  forth  above,  so  long  as 
negotiation  for  and  acquisition  of  such  rights  takes  place 
after  NBC  has  agreed  to  order  episodes  of  such  program  for 
the  first  year  of  broadcast  as  an  NBC  prime  time  television 
netv7ork  entertainment  program  series,  and  provided  further  that 
nothing  herein  shall  prevent  NBC  from  acquiring  exclusive 
exhibition  rights  to  series  episodes  for  the  broadcast,  year 
for  v/hich  such  episodes  are  ordered. 

•  (iii)  Acquiring  from  an  independent  program  supplier, 
after  thirty  (30)  days  from  the  entry  of  this  Final  Judgment,, 
exclusive  exhibition  rights  for  theatrical  feature*  films  for 
which  NBC  has  a  contractual  right  to  Network  Exhibition, 
against; 

(a)  theatrical  and  non-theatrical  direct 
projection; 

(b)  closed  circuit  TV  in  non-residential 

hotels,  motels,  bars,  restaurants,  hospitals  and 
similar  non-residential  institutions;  « 

(c)  passenger-carrying  vehicles; 

(d)  video  discs,  cartridges  or  cassettes 
or  other  such  equipment;  • 

(o)  pay  or  subscription  television,  via 
cable  or  ajiy  other  moans,  whore  a  por-pr’ogram 
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or  per-channol  charge  is  made  to  the  viewer, 
except  that  HDC  may  acquire  exclucivc  rights 
to  any  such  feature  film  commencing  thirty 
(30)  days  prior  to  the  first  date  and  extend¬ 
ing  until  the  last  date  on  which  .NBC  may  broad¬ 
cast  such  feature  film  under  the  contract 
between  NBC  and  such  supplier,  so  long  as  this 
period  of  exclusivity  between  the  first  and 
last  dates  on  which  NBC  may  broadcast  such 
feature  film  under  such  contract  does  not  ex¬ 
ceed  tv;enty-four  (24)  months,  and  does  not 
exceed  twelve  (12)  additional  months  for  each 
exhibition  greater  than  two  (2)  to  which  NBC 
acquires  the  exhibition  rights. 

(F)  For  a  period  of  ten  (10)  years  from  the  effective 
date  of  this  Section,  from  acquiring  from  an  independent 
program  supplier  a  first  year  pick-up  option  for  exhibition 
of  a  prime  time  netv;ork  entertainment  program  series  based 
on  a  program  designated  by  NBC  and  said  supplier  as  a  "pilot 
program"  ("pilot")  which  is  exercisable  after  the  following 
times: 

(i)  where  NBC  has  not  advanced  said  supplier  any 
part  of  the  costs  of  pilot  development,  subsequent  to  the 
earliest  date  that  the  agreement  contemplates  that  broadcast 
of  the  series  may  commence;  and 

(ii)  where  NBC  has  advanced  said  supplier  any  part 
of  the  costs  of  pilot  development,  more  than  one  (1)  year 
after  delivery  to  NBC  of  the  completed  pilot,  provided  that 
as  to  those  series  which  NBC  docs  not  include  in  the  network 
schedule  at  the  earliest  date  that  the  cigreement  contemplates 
///// 

///// 
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that  broadcast  of  tho  series  may  commence; 

(a)  for  those  pilots  which  have  been  de¬ 
livered  to  NBC  between  October  2  of  one  year 
and  April  1  of  the  follov/ing  year,  NBC  must 
designate  by  July  1  of  tho  latter  year  sixty- 
five  percent  (65%)  of  such  pilots  as  to  which 
NBC  will  release  its  option  for  series  ex¬ 
hibition  upon  payment  to  NBC  of  all  of  NBC's 
unrecouped  costs  for  the  development  of  such 
pilots;  and 

(b)  for  those  pilots  which  have  been  de¬ 
livered  to  NBC  between  April  2  and.  October  1 
of  the  same  year,  NBC  must  designate  by  Janu¬ 
ary  1  of  the  following  year  sixty-five  percent 
(65%)  of  such  pilots  as  to  which  NBC  will  re¬ 
lease  its  option  for  series  exhibition  upon  pay¬ 
ment  to  NBC  of  all  of  NBC's  unrecouped  costs 
for  the  development  of  such  pilots; 

and  provided  further  that  NBC  may  purchase  additional  first 
year  pick-up  options  for  series  which  NBC  has  not  designated 
for  release  and  for  series  which  NBC  has  designated  for 
option  release  but  which  NBC  wishes  to  retain,  so  long  as 
such  additional  options  are'  acquired,  for  pilots  described  in 
Section  VI (F) ( ii) (a) ,  after  June  1,  or  after  the  announcement 
of  the  NBC  television  network  schedule  for  the  next  broadcast 
year,  whichever  is  later,  and,  for  pilots  described  in 
Section  VI  (F)  (jLi)  (b)  ,  after  December  1,  and  so  long  as  such 
additional  options  do  not  exceed  increments  of  six  (6) 
months. 

For  purposes  of  this  Section  VI  (F); 

A  pilot  shall  bo  doomed  to  have  boon  de¬ 
livered  to  NBC  when  NBC  has  roccivod,  in  the 


irj  i  —11— 
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than  twenty- five  percent  (25‘S)  of  the  original 
episodes  of  the  program  upon  which  such  spinoff 
is  based  during  the  twelve  (12)  months  prior 
to  the  time  exhibition  rights  to  such  spinoff 
are  offered  for  licensing  by  said  supplier. 

(H)  For  a  period  of  ten  (10)  years  from  the  effective 
date  of  this  Section,  from  purchasing  from  an  independent  pro¬ 
gram  supplier  a  right  to  first  run  Network  Exhibition  of  any 
television  entertainment  program  series  which  includes  the 
right  to  exhibit  repeats  of  episodes  in  years  subsequent  to  the 
broadcast  year  of  initial  exhibition  of  such  episodes,  provided 
that  repeat  rights  to  three  (3)  initial  episodes  per  broadcast 
year  of  each  such  program  series  may  be  purchased  for  exhibition 
in  subsequent  broadcast  years  as  part  of  the  right  to  Network 
Exhibition,  and  provided  further  that  additional  rights  to  _ 
repeats  may  be  purchased  for  exhibition  in  subsequent  broadcast 
years,  so  long  as  negotiation  for  and  acquisition  of  such 
additional  repeat  rights  takes  place  after  NBC  has  agreed  to 
order  episodes  of  such  program  series  for  the  first  year  of 
broadcast  as  an  NBC  television  network  entertainment  program 
series,  and  provided  further  that  the  limitation  as  to  the  use 
of  repeats  contained  in  this  Section  VI (H)  shall  not  apply  to 
(i)  made-for-television  and  theatrical  feature  films,  (ii) 
specials,  and  (iii)  cartoons  or  other  children's  programs. 

VII. 

The  following  Sections  of  this  Final  Judgment  shall  not 
take  effect  until  similar  injunctive  relief  is  obtained  in 
Final  Orders,  Judgments  or  Decrees  entered  against  CBS  in 
United  States  v,  CBS  Inc. ,  Civil  Action  No.  74-3599-RJK 
(C.D.  Cal.),  and  against  ABC  in  United  States  v.  American 
Broadcasting  Companies,  Inc.,  Civil  Action  No.  74-3600-RJK 
(C.D.  Cal.)  which  arc  not  appealable  or  from  which  no 

rOMM  ORDtrj 
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timoly  appeal  isj  taken;  V,  VI  (C),  VI(li)(i),  and  VI  (F) 
tlirough  (11)  . 

VIII. 

Nothing  contained  in  this  Final  Judgment  sliall  be 
construed : 

(A)  To  prohibit  NBC  from  acquiring  rights  for  non- 
netv/ork  broadcast  of  programs  by  NBC  ov;ned  and  operated 
television  broadcast  stations  v;here  such  rights  are  not 
acquired,  directly  or  indirectly,  in  connection  v/ith  the 
negotiation  for  or  acquisition  of  rights  including  renewal 
rights,  for  the  exhibition,  distribution  or  use  of  any 
program  as  an  NBC  television  network  program. 

(B)  To  prohibit  NBC  from  seeking  repayment,  in  whole 
or  in  part,  of  money  or  other  consideration  loaned,  advanced 
or  furnished  by  NBC  in  connection  with  the  development  or 
production  of  a  television  network  program  or  of  a  project 
or  activity  that  may  result  in  a  television  network  program, 
to  the  extent  of  the  amount  loaned,  advanced  or  furnished, 
including  interest. 

(C)  To  prohibit  NBC  from  acquiring  rights  with  respect 
to  non-broadcast  uses,  including  but  not  limited  to  publica¬ 
tion  of  books  or  music,  where  such  rights, are  not  acquired, 
directly  or  indirectly,  in  connection  with  the  negotiation 
for  or  acquisition  of  rigjits,  including  renewal  rights,  for 
the  exhibition,  distribution  or  use  of  any  program  as  an  NBC 
television  network  program. 

(D)  To  prohibit  NBC  from  selling,  licensing,  or 
distributing  outside  the  United  States  programs  (i)  produced 
in  foreign  countries  and  not  included  in  NBC's  television  net¬ 
work  schedule,  where  the  acquisition  of  such  distribution 
rights  is  not  conditioned,  directly  or  indirectly,  upon  the 
negotiation  for  or  acquisition  of  rights,  including  renewal 

-14- 
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rights,  for  the  exhibition,  distribution  or  use  of  any 
program  as  an  IlliC  television  nctv;ork  program,  or  (ii)  pro¬ 
duced  by  HBC,by  any  person  controlling  NBC, or  by  any  person 
in  which  NBC  or  any  person  controlling  NBC  has  any  ov;ncrship 
interest. 

IX. 

If  a  Final  Order,  Judgment  or  Decree  is  entered  v;ith 

respect  to  CBS  in  United  States  v.  CBS  Inc . ,  Civil  Action 

No.  74-3599-RJK  (C.D.  Cal.),  or  with  respect  to  ABC  in 

United  States  v.  A-merican  Broadcasting  Companies,  Inc., 

Civil  Action  No.  74-3600-RJK  (C.D.  Cal.),  v/hich  is  not 

appealable  or  from  which  no  timely  appeal  is  taken,  which 

.  .  .  ^ 

shall  order  or  decree  for  either  CBS  or  ABC  injunctions 
different  in  terms  or  provisions  than  those  required  by  this 
Final  Judgment,  or  which  shall  result  in  the  dismissal  of 
cither  or  both  of  such  actions,  NBC  may  apply  to  the  Court 
and  shall  be  granted  a  modification  of  or  relief  from  any 
terms  set  forth  herein  as  may  be  necessary  to  prevent  NBC 
from  being  placed  at  a  competitive  disadvantage  with  respect 
to  CBS  or  ABC. 

•  X. 

(A)  Within  thirty  (30)  days  after  the  entry  of  this 
Final  Judgment,  NBC  shall  furnish  to  its  officers,  directors 
and  appropriate  employees  and  agents  a  copy  of  this  Final 
Judgment,  and  each  year  for  a  period  of  ten  (10)  years 
thereafter  NBC  shall  furnish  a  copy  to  all  new  officers, 
directors  and  appropriate  employees  and  agents.  NBC  shall 
maintain' a  file  listing  all  persons  to  whom  it  has  furnished 
such  copies. 

(B)  Within  thirty  (30)  days  after  entry  of  this  Final 
Judgment  and  once  each  year  during  the  succeeding  ten  (10) 
calendar  years  following  entry  of  this  Final  Judgment,  NBC 


17J 
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.sha]l  r>cnd  a  copy  of  thic  Final  Judcjnont  to  the  lant  known 
adclrcjjs  of  each  independent  program  supplier  known  to  have 
offered  any  entertainment  program  to  NRC  for  inclusion  in 
its  schedule  of  NBC  television  network  programs  within  the 
preceding  five  (5)  years  and  to  each  person  listed  in  the 
then  current  issue  of  Television  Faetbook  as  a  provider  of 
television  production  facilities. 

XI. 

(A)  For  the  purpose  of  determining  or  securing  com¬ 
pliance  with  this  Final  Judgment,  duly  authorized  representa¬ 
tives  of  the  Department  of  Justice,  upon  written  request  of 
the  Attorney  General  or  the  Assistant  Attorney. General  in 
Charge  of  the  Antitrust  Division,  and  on  reasonable  notice 
to  NBC  made  to  its  principal  office,  shall  be  permitted, 
subject  to  any  legally  recognized  privilege; 

(1)  access  during  the  office  hours  of  NBC  to  all 
books,  ledgers,  accounts,  correspondence,  memoranda,  and 
other  records  and  documents  in  the  possession  or  under  the 
control  of  NBC  relating  to  any  matter  contained  in  this 
Final  Judgment;  and 

(2)  subject  to  the  reasonable  convenience  of  NBC 
and  without  restraint  or  interference  by  it,  tlie  right  to 
interview  officers  or  employees  of  NBC,  who  may  have  counsel 
present,  regarding  any  such  matter. 

(B)  NBC,  upon  written  request  of  the  Attorney  General 

I 

or  the  Assistant  Attorney  General  in  Charge  of  the  Antitrust 
Division,  made  to  its  principal  office,  shall  submit  such 
written  reports  with  respect  to  any  of  the  matters  contained 

in  this  Final  Judgment  as  from  time  to  time  may  be  requested. 

No  information  obtained  by  the  means  provided  in  this 

Section  XI  shall  be  divulged  by  any  representative  of  plain¬ 

tiff  to  any  person  other  than  a  duly  authorized  representative 

4  $ 
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of  tlio  Executive  Branc)l  of  the  United  States,  except  in  the 
course  of  le^.a!  proceedinejs  to  v/hich  the  United  States  is  a 
party,  or  for  the  purpose  of  securing  compliance  with  this 
Final  Judgment  or  as  otherwise  required  by  law. 


Jurisdiction  is  retained  by  this  Court  for  the  purpose 
of  enabling  either  party  to  this  Final  Judgment  to  apply  to 
this  Court  at  any  time  for  such  further  orders  and  directions 
as  may  be  necessary  or  appropriate  for  the  construction  or 
modification  of  any  of  the  provisions  thereof,  for  the  enforce¬ 
ment  of  compliance  therev;ith,  and  for  the  punishment  of 
violations  thereof. 


Entry  of  this  Final  Judgment  is  in  the  public  interest. 


Dated ; 


UNITED  STATES  DISTRICT  JUDGE 
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APPF.NDIX  A* 

(a)  "Agricultural  prograrau”  include  market  reports, 
farming,  or  other  information  specifically  addressed,  or 
primarily  of  interest,  to  the  agricultural  populaltion. 

(b)  "Nev/s  programs"  include  reports  dealing  with 
current  local,  national,  and  international  events,  including 
weather  and  stock  market  reports;  and  when  an  integral  part 
of  a  nev;s  program,  commentary,  analysis,  and  sports  news. 

(c)  "Public  affairs  programs"  include  talks,  commentaries, 

discussions,  speeches,  editorials,  political  programs, 
documentaries,  forums,  panels,  round  tables,  and  similar 
programs  primarily  concerning  local,  national,  and  international 
public  affairs.  .  ‘  ' 

(d)  "Religious  programs"  include  sermons  or  devotionals;  — 
religious  news;  and  music,  drama,  and  other  types  of  progreims 
designed  primarily  for  religious  purposes. 

(e)  "Instructional  programs"  include  programs  (other 
than  those  classified  under  Agricultural,  News,  Public 
Affairs,  Religious  or  Sports)  involving  the  discussion  of, 
or  primarily  designed  to  further  an  appreciation  or  under¬ 
standing  of,  literature,  music,  fine  arts,  history,  geography, 
and  the  natural  and  social  sciences;  and  programs  devoted  to 
occupational  and  vocational  instruction,  instruction  with 
respect  to  hobbies,  and  similar  programs  intended  primarily 
to  instruct. 

(f)  "Sports  programs"  include  play-by-play  and  pre-  or 
post-game  related  activities  and  separate  programs  of  sports 
instruction,  news  or  information  (e.g.,  fishing  oppoi'tunities , 
golfing  instructions,  etc.). 


*  Taken  from  47  C.F.R.  §73.670,  n.l  (1975). 

■Appendix  A 
Pago  1 
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AMMMJDIX  n 


COMlM.IAMCr.  T<i;rOHT 


Hr3C  PRODUCED  PROCRAJ-1S 


Compliance  Period 
No.  v/eoks 


Prime  Time  Hours 


Entertainment; 


Program  Name 


No.  Minutes  No.  V'Jeeks  Offered  For 
Per  Week  '  Network  Broadcast 


Non-Entertainment : 
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Program  Name 


No.  Minutes  No.  V7eeks  Offered  For 

Per  Week  Network  Broadcast 
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Bernard  M.  Hollander 

Barry  J.  Kaplan 

Bernard  J.  O'Reilly 

George  W.  Selby 

Kevin  R.  Sullivan 

Polly,  L.  Frenkel 

Antitrust  Division 

Department  of  Justice 

1444  U.S.  Courthouse 

Los  Angeles,  California  90012 

Telephone;  (213)  688-2500 
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UNITED  STATES  DISTRICT  COURT 


9 


CENTRAL  DISTRICT  OF  CALIFORNIA 


10 

11 

12 

13 

14 


UNITED  STATES  OF  AMERICA, 

Plaintiff, 


V. 

NATIONAL  BROADCASTING 
COMPT^,  INC., 


15 


Defendant . 


) 

) 

) 

) 

)  Civil  No.  74-3601-RJK 

j  Filed:' November  17,  1976 

) 

) 

) 
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COMPETITIVE  IMPACT  STATEMENT 

Pursuant  to  Section  2 (b)  of  the  Antitrust  Procedures 
and  Penalties  Act  [15  U.S.C.  S16(b)-(h)  P.L.. 93-528  (December 
21,  1974)1,  the  United  States  of  America  hereby  files  this 
competitive  impact  statement  relating  to  a  proposed  consent 
judgment  in  the  above-entitled  action  to  be  entered  against 
the  defendant.  National  Broadcasting  Company,  Inc.  ("NBC") . 
Entry  of  the  proposed  judgment  should  not,  of  course,  bar 
the  Government  from  bringing  another  actign  involving  any 
aspect  of  NBC's  operations  should  the  facts  warrant  such  an 
action  in  the  future. 

(1)  Nature  and  purpose  of  the  proceeding. 

This  action  is  one  of  three  filed  on  December  10,  1974, 
against  each  of  the  nationwide  commercial  television  net¬ 
works  1/,  charging  that  each  had  combined  with  its  affiliated 

1/  In  addition  to  NBC,  complaints  were  filed  against  CBS 
Inc.  ("CBS")  and  American  Broadcasting  Companies,  Inc. 
("ABC"). 
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I'  similar  and  substantially  equivalent  to  that  requested  in 
the  complaint. 

(2)  Practices  and  events  giving  rise  to  the  alleged 
violation  of  the  antitrust  laws. _ 

I  NBC  is  a  substantial  purchaser,  exhibitor  and  producer 

of  commercial  television  programs.  There  are  approximately 
700  television  stations  in  the  United  States  which  are 
licensed  by  the  Government  to  broadcast  commercial  television 
programs.  NBC  operates  a  national  television  network  which 
provides  television  programs  and  related  advertising  messages 
to  approximately  200  affiliated  television  stations  located 
throughout  the  United  States  and  to  the  five  television 
stations  which  are  owned  and  operated  by  NBC  (in  New  York 
City,  Los  Angeles,  Chicago,  Washington  and  Cleveland) . 

Commercial  television  progreims  are  created  and  produced 
by  television  networks,  television  stations,  and  independent 
progreua  suppliers,  including  motion  picture  studios.  In 
1973,  the  three  nationwide  commercial  television  networks 
(NBC,  CBS  and  ABC)  spent  more  than  $1,000,000,000  for  televi¬ 
sion  programs,  of  which  NBC  spent  more  than  $340,000,000. 

In  1973,  total' television  broadcasting  revenues  for  the 
aforementioned  three  networks  were  in  excess  of  $1,400,000,000, 
of  which  NBC  received  more  than  $470,000,000. 

The  value  of  any  television  progreun  to  its  producer, 
and  to  an  advertiser  whose  message  is  broadcast  in  conjunction 
with  it,  depends  in  large  part  on  the  number  of  television 
viewers  who  see  the  program  and  observe  the  commercial 
messages.  NBC,  through  its  affiliated  television  stations, 
has  control  over  access  to  approximately  98%  of  all  United 
States  television  households  for  programs  which  it  offers 
for  broadcast.  This  is  because  during  prime  evening  hours  2/, 

2/  6:00  p.m.  to  11:00  p.m.  in  the  Eastern  and  Pacific  time 

zones.  5:00  p.m.  to  10:00  p.m.  in  the  Central  and  Mountain 

I  time  zones. 
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when  television  viewing  is  at  its  peak,  most  of  the  200  NBC 
affiliated  stations  and  all  the  NBC  owned  and  operated 
stations  depend  upon  NBC  for  virtually  all  of  their  television 
entertainment  programming.  In  early  1976,  for  example, 

NBC's  primary  affiliates  3/  and  its  owned  and  operated  sta¬ 
tions  broadcast  over  90%  of  the  progrcims  regularly  offered 
by  the  NBC  Television  Network  during  prime  evening  hours. 

The  commercial  value  of  a  television  entertainment 
program  is  not  exhausted  by  its  first  network  showing.  It 
may  also  be  stripped  (broadcast  a  number  of  times  per  week) 
by  the  network.  Frequently,  usually  after  its  network  run 
is  completed,  a  program  is  distributed  to  individual  television 
stations  in  the  United  States  for  non-network  broadcast 
(this  is  generally  referred  to  as  syndication)  .'  In  addition, 
a  program  may  be  distributed  to  foreign  television  stations 
while  it  is  appearing  over  a  domestic  television  netv/ork. 
Merchandising,  literary  and  music  rights  in  a  television 
program  could  also  provide  substantial  revenue  to  the  producer. 

There  is  a  substantial  economic  incentive  for  NBC  to 
gain  control  of  programming  on  its  network,  and  NBC  has 
exercised  its  control  over  access  to  the  viewing  public  so 
as  to  exclude  from  the  NBC  Television  Network  programs 
controlled  by  others.  One  effect  of  this  is  to  reduce  the 
number  of  program  purchasers  with  a  result,ant  lessening  of 
competition  for  television  programs.  For  example,  in  the 
1950 's  and  early  1960 's,  advertisers  were  able  to  purchase 
television  entertainment  programs  acceptable  to  NBC  from 
independent  program  suppliers  for  broadcast  on  air  time 
purchased  from  the  NBC  Television  Network.  In  November  of 


3/  An  NBC  primary  affiliate  is  a  television  station  to  which 
NBC  generally  offers  first  call  on  television  programs  which 
it  offer.s  for  broadcast. 
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1957,  approximately  45  percent  of  all  entertainment  program 
series  offered  by  the  NBC  Television  Network  during  prime 
evening  hours  were  advertiser-supplied;  thus,  advertisers 
constituted  a  substantial  market  for  independent  program 
suppliers.  However,  by  November,  1967,  only  13  percent  of 
all  entertainment  program  series  offered  by  the  NBC  Television 
Network  during  prime  evening  hours  were  advertiser-supplied. 

At  the  present  time,  no  such  series  is  advertiser-supplied. 

NBC  embarked  upon  a  policy  of  replacing  advertiser- 
supplied  programming  with  programs  which  it  pro|duced  or  in 
which  it  obtained  rights  or  interests  in  excess  of  network 
exhibition.  While,  in  November,  1957,  only  approximately  35 
percent  of  all  prime  time  entertainment  program  series 
offered  by  the  NBC  Television  Network  were  programs  which 
NBC  produced  or  in  which  it  had  subsidiary  rights  or  interests, 
such  programs  constituted  68  percent  of  all  prime  time 
entertainment  program  series  offered  by  the  NBC  Television 
Network  in  November  1967. 

As  a  result  of  this  situation,  v;hich  obtained  on  all 
three  networks,  the  Federal  Communications  Commission  ("FCC") 
promulgated  rules  which  forbade  NBC,  CBS  and  ABC  from  exacting 
certain  financial  interests  or  syndication  rights  in  television 
programs • from  independent  producers.  47  C.F.R.  §73.658(j).  4/ 
However,  despite  the  FCC  financial  interest  and  syndication 
rules,  NBC  and  the  other  networks  continued  to  exact  from 
producers  such  rights  as:  (1)  long-term  yearly  renewal 
options  for  exclusive  NBC  network  exhibition  of  the  program 
with  pre-set  license  fep  escalation  rates,  (2)  exclusive  use 
of  the  program  by  NBC  as  against  other  communications  markets. 


4/  Such  rights  and  interests  included  distribution  rights  and 
profit  shares  for  domestic  and  foreign  syndication  of  the 
program,  and  for  merchandising,  music  and  literary  rights. 
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1  (3)  exclusive  rights  in  NBC  with  respect  to  program  spinoffs, 

2  (4)  creative  program  controls  in  NBC,  (5)  NBC's  right  to  all 

3  profits  from  network  exhibition  of  the  producer's  program, 

4  and  (6)  an  NBC  right  of  first  refusal  at  the  end  of  the 

5  option  period.  5/ 

6  Were  this  case  to  go  to  trial,  the  Government  would 

7  contend  that  NBC  had  used  and  continues  to  use  its  dominance 

8  and  control  over  access  to  the  broadcasting  time  of  the  NBC 

9  Television  Network,  to  condition  independent  progreum  suppliers' 

10  access  to  said  network  upon  the  suppliers'  relinquishing 

11  valuable  rights  and  interests  in  their  programs,  and  that 

12  this  course  of  conduct  violates  Sections  1  and  2  of  the 

13  Sherman  Act.  The  Government  would  also  contend  that  NBC  has 

14  favored  programs  in  which  it  obtained  such  rights  and  interests 

15  over  other  programs,  with  the  result  that  trade  and  commerce 

16  in  NBC's  prime  time  television  entertainment  programming  has 

17  ;  been  illegally  restrained  and  monopolized.  Finally,  the 

18  ^  Government  would  contend  that  NBC's  unrestricted  ability  to 

19  !j  produce  prime  time  television  entertainment  programming, 

20  ;j  together  with  its  control  over  access  to  its  television 


21  ‘network  and  its  past  and  present  restrictive  course  of 

22  conduct,  constitutes  an  unreasonable  and  unlawful  restraint 

23  of  independent  program  suppliers'  ability  to  produce  and 

24  negotiate  for  distribution  and  exhibition  of  their  program- 

25  j  ming. 

26  I  ///// 

27  I 

28  5/  At  the  same  time,  similar  practices  are  being  followed 
by  ABC  and  CBS  with  respect  to  programming  on  their  networks. 

29  The  existence  of  uniform  terms  and  conditions  of  purchase 
among  the  three  major  networks  acts  to  deprive  independent 

30  I  program  suppliers  of  the  benefits  of  network  competition  for 

their  programs.  Moreover,  the  network  practice  of  obtaining 

31  exclusive  exhibition  rights  often  occurs  at  a  time  when  the 
program  is  in  .the  idea  or  script  stage  and  the  program 

32  supplier  has  little  or  no  bargaining  power. 
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(3)  The  proposed  consent  judgment  and  its 
anticipated  effect  on  competition. 

The  proposed  judgment  is  directed  at  minimizing  the 
substantial  advantage  NBC  has  acquired  in  television  program¬ 
ming  because  of  its  market  power  as  one  of  the  three  nation¬ 
wide  commercial  networks,  which  not  only  purchase  and  exhibit 
but  also  produce  television  programs.  The  structure  of  the 
market  is  such  that  each  of  three  networks  controls  program 
producers'  and  advertisers'  access  to  the  nation's  commercial 
television, audiences  and  each  network  has  abused  its  power 
by  refusing  access  to  programs  which  it  did  not  produce  or 
in  which  it  had  no  financial  interest.  Consequently,  the 
only  meaningful  relief  that  can  be  obtained  short  of  restruc- 

t 

turing  the  networks  is  to  limit  network  program  production 
and  restrict  the  program  rights  that  each  network  may  obtain 
from  outside  suppliers  to  the  rights  essential  to  networking, 
which  are  those  incident  to  the  right  to  exhibit  the  program;' 

I  This  the  proposed  NBC  judgment  seeks  to  do.  It  would  establish 
specific  out^ir  limits  on  NBC's  own  program  production  and  on 
the  type  of  rights  and  interests  which  NBC  may  acquire  from 
.independent  program  suppliers  in  addition  to  the  right  of 
network  exhibition.  This  should  minimize  NBC's  incentive  to 
select  a  program  on  the  basis  of  financial  interests  in  it. 

The  judgment  does  not,  of  course,  require  independent  program 
producers  to  grant  to  NBC  particular  rights  and  interests, 
even  to  the  extent  permitted.  However,  it  is  anticipated 
that  because  of  the  proposed  judgment,  the  forces  of  com¬ 
petition  would  be  able  to  operate  more  freely  on  NBC's 
program  procurement  practices. 

The  following  is  a  discussion  of  the  key  provisions  of 
the  judgment: 

///// 
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Section  IV 

The  proposed  judgment  would  enjoin  NBC  from  acquiring 
syndication  and  other  distribution  rights  or  profit  shares 
in  the  non-network  exploitation  of  television  entertainment 
programs  produced  by  others,  and  would  thereby  permanently 
preserve  the  prohibitions  in  the  FCC's  financial  interest 
and  syndication  rules.  To  prevent  NBC  from  utilizing  its 
inherent  competitive  advantage  over  other  domestic  syndicators, 
the  proposed  judgment  would  prohibit  domestic  syndication  of 
programs  by  NBC  but,  consistent  with  the  FCC's  rules,  would 
allow  NBC  produced  programs  and  certain  foreign  programs  to 
be  distributed  by  NBC  in  foreign  markets. 

Section  V 

The  judgment  would  enhance  competition  in  television - 

entertainment  program  production  and  exhibition  by  eliminating 

the  possibility  that  NBC  could  substantially  increase  its 

internal  production  of  its  network  programs  and  thereby 

exclude  independent  program  suppliers.  For  a  period  of  10 

years,  it  would  limit  the  amount  of  television  entertainment 

/ 

programming  which  may  be  produced  by  NBC  to  no  more  than: 
two  and  one-half  hours  per  week  in  prime  time  hours  £/, 
eight  hours  per  week  in  daytime  hours  (9:00  a.m.  to  6:00 
p.m.  in  the  Eastern  and  Pacific  time  zones  and  9:00  a.m.  to 
5:00  p.m.  in  the  Central  and  Mountain  time  zones),  and 
eleven  hours  per  week  in  fringe  hours  (11:00  p.m.  to  2:00 
a.m.  and  6:00  a.m.  to  9:00  a.m.  in  the  Eastern  and  Pacific 
time  zones  and  10:00  p.m.  to  1:00  a.m.  and  6:00  a.m.  to  9:00 
a.m.  in  the  Central  and  Mountain  time  zones) .  Ij  * 

£/,  For  definition,  see  n.  2,  supra  at  p.  3. 

7/  NBC  would  also  be  allowed  to  produce  two  additional  special 
programs  every  six  months.  NBC  will  report  to  the  Department 
of  Justice,  semi-annually,  its  own  program  production  during 
the  preceding .period . 

*  This  provision  would  not  take  effect  until  similar  relief 
is  obtained  against  CBS  and  ABC.  See  discussion  of  Section  VII 
infra  at  p.  13. 
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Section  VI 

The  complaint  alleges  that  NBC  uses  its  control  over 

s 

access  to  its  national  television  network  to  gain  unfair 
competitive  advantage  in  other  fields.  Section  Vl  contains 
prohibitions  designed  to  prevent  this  from  occurring  and  to 
give  those  competing  in  such  other  fields  an  opportunity  to 
compete  free  of  the‘ artificial  leverage  which  NBC,  and  other 
networks,  have  exercised  in  the  past.  Because  of  the  regula¬ 
tory  nature  of  many  of  the  injunctions  in  Section  VI,  and 
the  possibility  of  changes  in  the  industry,  the  Department 
has  determined  that  the  prohibitions  should  contain  the  time 
limitations  spelled  out  in  this  section  (15  years  for  sub¬ 
sections  (B) ,  (C)  and  (E)  and  10  years  in  subsections  (D) , 

(F),  (G)  and  (H)). 

VI  (A) 

The  judgment  would  prohibit  NBC  from  purchasing  or  ^ 
offering  to  purchase  exhibition  rights  to  an  independent 
program  supplier's  television  entertainment  program  on 
condition  that  the  supplier  would  grant  NBC  any  right  or 
interest  other  than  those  incident  to  network  licensing  and 
use  of  the  program.  This  continuing  injunction  is  based  on 
the  assumption  that  NBC,  and  the  other  two  existing  commercial 
television  networks,  will  continue  to  have  substantial 
market'power  for  the  foreseeable  future. 

VI  (B) 

To  specifically  clarify  the  scope  of  Section  VI (A), 
this  provision  would  assure  that  NBC  would  not,  in  connection 
with  its  acquisition  of  network  exhibition  rights,  require 
that  the  supplier  use  NBC  production  facilities.  It  would 
expire  in  fifteen  years. 

///// 

///// 
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VI (C)  < 

For  a  period  of  fifteen  years,  any  facilities  contract 
between  NBC  and  such  a  program  supplier  would  be  limited  to 
the  period  required  to  produce  one  year's  episodes,  with  a 
right  to  renew  the  contract  at  the  end  of  each  year.* 

I 

VI  (D) 

To  guard  against  NBC's  possible  avoidance  of  its  program 
production  limitation  through  reciprocal  dealing  with  other 
networks,  for  a  period  of  ten  years,  NBC  would  be  prohibited 

from  purchasing  network  exhibition  rights  to  any  CBS  or  ABC 

# 

entertainment  program  on  condition  that  CBS  or  ABC  purchase 
similar  rights  from  NBC. 

VI  (E) 

For  a  period  of  fifteen  years,  the  proposed  judgment 
would  place  the  following  outer  limits  on  the  exclusive 
rights  that  NBC  may  acquire  from  an  independent  program 
supplier  in  obtaining  network  exhibition  rights  for  a  prime 
time  entertainment  program  (the  supplier  can,  of  course, 
grant  NBC  fewer  and  lesser  rights  than  these) ; 

For  program  series;  ' 

(i)  NBC's  contracts  with  producers  for  the 
production  and. network  exhibition  of  an  enter¬ 
tainment  program  series  could  not  include  ex¬ 
clusive  yearly  options  for  more  than, four  years, 
plus  a  single  year's  extension  if  the  contract 
were  renegotiated.  To  extend  its  exclusive  net¬ 
work  exhibition  right  beyond  the  initial  five 
year  term,  NBC  would  have  to  negotiate  a  new  " 
contract  at  or  near  the  end  of  the  first  con¬ 
tract,  when  the  producer  is  able  to  offer  the 

_  V 

*  This  provision  would  not  take  effect  until  similar  relief 
is  obtained  against  CBS  and  ABC. 

-10- 
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program  to  other  networks  or  television  sta¬ 
tions.  8/  This  provision  is  designed  to  restrict 
NBC's  present  ability  to  obtain  exclusive  rights 
to  a  program  series  for  as  long  as  seven  years  on 
terms  and  conditions  set  before  the  program  has 
ever  been  developed.* 

(ii)  NBC  could  not  prohibit  the  use  of  any 
prime  time  television  program  in  other  domestic 
ccxnmunications  markets  for  more  than  three 
years  V,  except  that  NBC  may  obtain  four  years 
of  exclusivity  as  against  non-prime  time  stripping 
(the  broadcast  of  program  series  episodes  more 
than  once  a  week  after  their  network  exhibition)  10/ , 
and  may  have  exclusivity  for  prime  time  use  of  the 
program  during  the  life  of  NBC's  right  to  network 
exhibition.  This  provision  should  free  a  substan¬ 
tial  number  of  entertainment  program  series  for 
syndication  and  other  uses  much  earlier  than  is 
currently  possible.** 

For  theatrical  feature  films  [VI (E) (iii) ] : 

■  (1)  NBC  cannot  acquire  exclusivity  as  against 
exhibition  of  feature  films  by  theatrical  and  non- 

sy  NBC's  permissible  first  refusal  rights  for  new  contracts, 
exercisable  at  the  end  of  any  contract  term,  could  not 
prohibit  the  program  supplier  from  enterirrg  into  a  new 
contract  at  the  end  of  any  contract  term  with  someone  else 
if  the  terms  were  equal  to  or  better  than  the  supplier's 
last  offer  to  NBC. 

9/  NBC  presently  has  exclusive  rights  for  the  duration  of 
Its  network  exhibition  contract. 

10/  The  judgment  would  not  permit  NBC  to  obtain  further  strip¬ 
ping  rights  from  the  supplier  until  after  it  has  ordered  its 
first  year's  episodes  for  network  exhibition. 

*  This  provision  would  not  take  effect  until  similar  relief 
is  obtained  against  CBS  and  ABC. 

**  To  permit  contract  adjustments,  this  provision  would  take 
effect  thirty  days  after  entry  of  the  final  judgment. 
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theatrical  direct  projection,  on  closed  circuit  TV 
in  non-residential  hotels,  motels,  bars,  restaurants, 
and  hospitals,  or  on  passenger-carrying  vehicles. 

(2)  NBC  cannot  acquire  exclusivity  against  use 
of  feature  films  in  discs,  cartridges  or  cassettes. 

(3)  NBC's  exclusivity  as  against  pay  or  sub¬ 
scription  television  cannot  run  more  than  thirty 
days  prior  to  the  first  date,  or  extend  beyond  the 
last  date,  for  which  a  feature  film  is  available  to 
NBC  for  broadcast.  In  no  event  can  NBC's  exclusivity 
exceed  twenty-four  months  for  two  runs,  and  an 
additional  twelve  months  for  each  subsequent  run. 

This  provision  should  not  affect  those  situations 
where  NBC  does  not  now  obtain  such  exclusivity  for 
feature  films,  but  would  establish  an  upper  limit 

to  the  exclusivity  which  NBC  could  obtain  from 
other  film  suppliers  while  pay  and  subscription 
television  are  developing  markets.** 

VI  (F) 

Program  selections  for  each  network's  new  fall  season 
are  generally  made  in  the  preceding  spring,  and  for  "second 
season"  replacement,  in  the  preceding  fall.  For  a  period  of 
ten  years,  this  provision  would  prevent  NBC  from  retaining 
its  exclusive  options  to  more  than  35%  of  the  program  pilots 
not  selected  by  it,  after  its  NBC's  program  selection  for 
the  next  broadcast  season  has  been  made.  This  provision 
would  permit  increased  competition  between  the  networks  by 
freeing  the  producers  of  as  many  as  65%  of  the  program 
pilots  not  selected  by  NBC  to  offer  their  pilots  to  other 
networks  or  television  stations.* 

*  This  provision  would  not  take  effect  until  similar  relief 
is  obtained  against  CBS  and  ABC. 

**  To  permit  contract  adjustments,  this  provision  would  take 
effect  thirty  days  after  entry  of  the  final  judgment. 
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VI  (G) 

To  protect  independent  program  suppliers'  rights  to 
additional  program  ideas  developed  from  program  series  on 
NBC,  for  a  period  of  ten  years,  this  provision  would  limit 
NBC's  ability  to  obtain  exclusive  rights  to  spinoffs  11/ 
from  such  series  to  situations  involving  continuing  characters. 
Where  the  spinoff  involves  a  non-continuing  character  12/, 

NBC  may  obtain  no  contractual  option  beyond  first  negotiation 
and  a  limited  first  refusal  right.  13/  * 

VI  (H) 

This  provision  would  limit  NBC's  use  of  repeats  acquired 
as  part  of  Network  Exhibition,  to  the  same  year  as  that  in 
which  the  initial  episodes  of  the  program  series  are  broadcast. 
However,  as  to  three  episodes  of  each  series  per  year,  there 
would  be  no  limitation  on  rerunning  them  in  subsequent 

■H,. 

years.  Also,  once  it  had  ordered  program  series  episodes 
for  the  first  year  of  broadcast,  NBC  could  purchase  additional  • 
repeats  for  subsequent  years.  Finally,  NBC  would  not  be 
limited  in  purchasing  repeat  rights  of  made-for-television 
and  theatrical  feature  films,  specials,  or  cartoons  or  other 
chi Idr en ' s  programs . * 

Section  VII  ‘ 

In  order  to  avoid  placing  NBC  at  a  competitive  disadvan¬ 
tage  with  respect  to  CBS  or  ABC,  this  provision  would  delay 

11/  A  spinoff  is  a  new  series  evolving  from  an  episode  or 
character  of  a  series  currently  being  offered  for  broadcast. 

12/  A  non-continuing  character  is  one  who  appears  in  no 
more  than  25%  of  the  original  episodes  during  the  twelve 
months  prior  to  the  time  exhibition  rights  for  the  licensing 
of  such  spinoff  are  offered  by  the  independent  supplier. 

13/  The  first  refusal  right  would  be  limited  as  discussed 
3[n  n.  8,  supra -at  p.  11. 

*  This  provision  would  not  take  effect  until  similar  relief 
is  obtained  against  CBS  and  ABC. 
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the  effectuation  of  certain  Sections  of  the  judgment  [V, 

VI(C),  VI(E)(i)  and  VI(F)-(H)]  until  similar  injunctive 
relief  is  obtained  against  CBS  and  ABC. 

Section  VIII 

This  provision  describes  certain  areas  of  NBC  activity 
with  which  the  judgment  would  not  interfere.  They  are:  (1) 
NBC's  ability  to  acquire  rights  for  non-network  broadcast  by 
its  owned  and  operated  television  stations  and  rights  for 
non-broadcasting  uses,  and  NBC's  ability  to  sell,  license  or 
distribute  foreign  or  NBC  produced  programs  abroad,  provided 
that  none  of  the  above  rights  are  acquired  in  connection 
with  NBC's  acquisition  of  rights  for  the  exhibition,  distri¬ 
bution  or  use  of  an  NBC  television  network  program;  and  (2) 
NBC's  ability  to  recover  money  advanced  in  connection  with 
the  development  or  production  of  a  television  network  program. 

^  Section  IX 

If  a  non-appealable  judgment  were  entered  dismissing 
either  of  the  companion  actions  against  CBS  or  ABC  or  decreeing 
injunctions  different  from  those  in  this  judgment,  this 
provision  would  permit  NBC  to  seek  and  obtain  whatever 
relief,  if  any,  was  necessary  to  prevent  it  from  being 
placed  at  a  competitive  disadvantage  with  respect  to  CBS  or 
ABC.  While  this  type  of  provision  is  unusual  in  an  antitrust 
judgment,  it  is  warranted  by  the  unique  nature  of  this 
industry,  and  the  pendency  of  the  companion  actions. 

Section  X 

This  provision  would  require  NBC  to  furnish  copies  of 
this  judgment  to  all  its  officers,  directors,  and  appropriate 
employees  and  agents  within  thirty  days  after  its  entry,  and 
for  ten  years  thereafter  to  furnish  copies  to  all  new  NBC 
officers,  directors  or  appropriate  employees,  to  each 
independent  program  supplier  known  to  have  offered  any 
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entertainment  program  to  NBC  within  the  preceding  five 
years,  and  to  all  known  providers  of  television  production 
facilities. 

The  consent  judgment  would  afford  ways  of  determining 
compliance  by  permitting  the  Government,  upon  proper  notice, 
to  interview  NBC  employees,  secure  reports  from  NBC  and 
inspect  NBC  documents  and  records. 

The  District  Court  would  retain  jurisdiction  of  the 
case  to  permit  any  necessary  construction  or  modification  of 
the  judgment,  to  enforce  compliance  and  to  punish  any  judg¬ 
ment  violation. 

•  (4)  Remedies  available  to  potential  private 
plaintiffs. _ 

Any  potential  private  plaintiffs  who  might  have  been 
damaged  by  the  alleged  violations  will  retain  the  same  right 
to  sue  for  monetary  damages,  and  any  other  legal  or  equitable 
relief  to  which  they  would  have  been  entitled  were  the 
proposed  judgment  not  entered.  However,  this  judgment  may 
not  be  used  as  prima  facie  evidence  in  private  litigation 
pursuant  to  Section  5(a)  of  the  Clayton  Act,  as  amended,  15 
U.S.C.  Sl6(a). 

(5)  Procedures  available  for  modification  of 
the  proposed  consent  judgment. _ 

The  proposed  consent  judgment  is  subject  to  a  stipula¬ 
tion  between  the  United  States  and  the  defendant  which 
provides  that  the  United  States  may  withdraw  its  consent  to 
the  proposed  consent  judgment  at  any  time  before  the  Court 
has  found  that  entry  of  the  judgment  is  in  the  public  interest. 
By  its  terms,  jurisdiction  of  this  action  is  retained  by  the 
Court  in  order,  among  other  things,  to  permit  either  of  the 
parties  to  apply  for  such  orders  as  may  be  necessary  or 
appropriate  for  its  modification.  ^  ■ 

FOnMOBO-173  -15- 

4-»-7» 

OK>]  IfHO  90S  SS? 


ROEML  lEGISTER,  VOL  41,  NO.  228 — ^WEDNESDAY,  NOVEMUR  24,  1974 


52030 


NOTICES 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17  ! 

18  :| 
is;! 
20  : 
21 
22 

23 

24 

25 

26 

27  ! 

28 

29 

30 

31 

32 


As  provided  by  the  Antitrust  Procedures  and  Penalties 
Act,  any  person  believing  that  the  proposed  judgment  should 
be  modified  may,  during  the  sixty-day  period  prior  to  the 
effective  date  of  the  proposed  judgment,  submit  written 
comments  to  the  United  States  Department  of  Justice,  Bernard 
M.  Hollander,  Chief,  Judgments  and  Judgment  Enforcement 
Section,  Antitrust  Division,  Washington,  D.C.  20530,  which 
will  file  with  the  Court  and  publish  in  the  Federal  Register 
such  comments  and  its  response  to  them.  The  Department  of 
Justice  will  thereafter  evaluate  any  and  all  such  comments 
and  determine  whether  there  is  any  reason  for  withdrawal  of 
its  consent  to  the  proposed  judgment. 

(6)  Alternatives  to  the  Proposed  Judgment 
considered  by  the  United  States. _ 

A  full  trial  on  the  merits  was  considered  as  an  alterna¬ 
tive  to  settlement.  However,  because  the  agreed  to  relief 
would  be  substantially  equivalent  to  that  sought  in  the 
complaint,  because  significant  relief  would  become  effective 
upon  entry  of  the  judgment,  and  finally  because  appeals 
following  a  trial  could  delay  the  obtaining  of  effective 
relief  for  a  period  of  years,  the  alternative  of  a  trial  on 
the  merits  was  rejected. 

In  addition  to  considering  provisions  substantially 
similar  to  those  contained  in  the  proposed,  judgment,  proposals 
considered  by  the  Government  and  then  rejected  included  the 
following: 

(a)  A  provision  permanently  prohibiting 
NBC  from  producing  any  television  entertainment 
program  for  network  exhibition  was  sought  in 
the  complaint.  The  compromise  reached  in  Section 
V  of  the  judgment  would  limit  for  ten  years 
NBC's  production  of  television  entertainment 
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programs  for  its  network  use,  not  only  during 
prime  time,  but  also  during  daytime  or  fringe 
hours.  A  ten  year  prohibition  was  considered 
appropriate  because  of  uncertainty  as  to  the 
!  structure,  practices  and  technology  of  the  in¬ 
dustry  ten  years  hence.  Also  considered  was  a 
mandatory  Court  hearing  after  eight  or  ten 
years  to  determine  whether  the  production 
limitation  should  be  continued.  However, 
because  of  the  difficulty  in  establishing  which 
party  would  have  what  burden  and  what  standard 
the  Court  should  apply  in  such  a  hearing,  the 
proposal  was  withdrawn,  although  either  party 
can,  of  course,  still  apply  for  a  modification 
of  this  provision  under  Section  XII  of  the  final 
judgment,  if  necessary.  While  the  Government 
at  trial  would  have  sought  a  complete  prohibition 
of  television  entertainment  program  production 
by  NBC,  this  judgment  provides  substantial  relief 
which  will  prevent  NBC  from  foreclosing  signifi¬ 
cant  amounts  of  independently  produced  programming 
from  its  television  network. 

(b)  Section  VI(E)(i)  was  the  subject 
of  intense  negotiation  between  the  parties. 
Although  not  specifically  requested  in  the  com¬ 
plaint,  an  important  element  of  the  proposed 
judgment  is  the  initial  limitation  to  four,  of 
the  yearly  options  obtainable  by  NBC  when  it 
contracts  for  production  and  possible  exhibition 
of  a  new  program  series,.  The  Government  initially 
proposed  a  two  year  limit  on  the  option  period, 
and  various  compromises  were  considered,  including 
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a  proposal  for  basing  progreim  license  fees 
upon  program  popularity,  which  was  discarded 
as  unworkable  and  inappropriate.  The  Govern¬ 
ment  believes  that  the  relief  provided  would 
be  substantial. 

In  addition,  the  parties  considered  the 
type  of  first  refusal  right,  if  any,  that  NBC 
should  be  able  to  acquire  for  use  at  the  end 
of  an  option  term.  NBC  has  sometimes  acquired 
a  contractual  right  to  meet  any  offer  for  a 
program  by  another  network,  even  after  its  own 
negotiations  with  the  producer  had  ended.  To 
prevent  NBC  from  acquiring  a  right  which 
could  dissuade  other  networks  from  bidding 
for  programs,  its  first  refusal  right  would 
be  limited  as  set  forth  in  Section  VI(E)(i). 

(c)  As  to  Section  VI (F),  the  Government 
initially  proposed  a  six  month  limit  on  all 
first  year  pick-up  options  for  progreim  series 
based  on  program  pilots.  Presently,  these  pro¬ 
gram  pilots  may  be  held  by  NBC  for  a  year  or 

•/ 

longer  after  the  series  has  been  rejected.  The 
compromise  reached  is  acceptable  because  it 
would  allow  producers  of  almost  two-thirds  of 
the  programs  submitted  but  not  selected  to  be 
able  to  offer  them  to  other  networks  or  tele¬ 
vision  stations. 

(d)  A  provision  banning  the  produc¬ 
tion  of  NBC  entertainment  programs  at  NBC 
facilities  was  considered  by 'the  Government 
because  of  allegations  that  NBC  had  conditioned 
access  to  its  network  upon  independent  program 
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suppliers'  agreement  to  use  Its  production 
facilities.  However,  the  Government  is  con¬ 
vinced  that  the  relief  prescribed  in  •Sections’ 

VI (A) - (C) ,  which  would  prohibit  such  condi¬ 
tioning  and  impose  one  year  limitations  on 
all  NBC  facilities  contracts  with  progreun 
suppliers,  is  sufficient  to  pi^vent  any  such 
anticompetitive  conduct  by  NBC. 

(e)  During  the  negotiations,  the  Gov- 

\ 

ernment  proposed  a  provision  banning  the  sale 
of  advertising  on  one  NBC  network  progrcun 
which  was  conditioned  on  the  advertiser's  also 
purchasing  advertising  on  another  NBC  network 
program.  The  provision  would  not  have  pro¬ 
hibited  the  sale  of  advertising  participations 
in  packages,  which  is  the  method  by  which  most 
advertisers  presently  purchase  commercial  time 
from  the  networks.  After  further  negotiations, 
the  Government  concluded  that  the  proposed  pro¬ 
vision  was  unnecessary  because  any  illegal 
conditioning  could  be  attacked  in  another 
action. 

(f)  Plaintiff  determined  during  pre¬ 
trial  discovery  that  NBC's  exclusive  rights 
with  respect  to  theatrical  feature  films  as 
against  pay  and  subscription  television 
should  be  curtailed.  It  was  first  proposed 
that  NBC  be  permitted  such  exclusivity  for 
only  45  days  before  and  after  each  network 
exhibition  date  of  a  feature  film,  or  that 
NBC's  exclusivity  begin  60  days  prior  to 
the  initial  network  exhibition  and  continue 
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for  15-18  months.  The  compromise  reached  -  an 
upper  limit  oh  NBC's  exclusivity  extending 
from  30‘days  prior  to  first  availed>ility 
date  and  lasting  no  longer  than  24  months  - 
was  accepted  by  the  Government  since  it  would 
eliminate  the  practice  whereby  NBC  has,  in 
some  instances,  obtained  exclusivity  for 
several  years  from  the  date  of  the  contract 
until  the  conclusion  of  the  network  run. 

Section  VI(E)(iii)  will  not,  of  course, 
prevent  certain  theatrical  feature  film  dis¬ 
tributors  from  continuing  to  deny  NBC  any 
exclusive  rights  as  they  have  done  in  the 
past;  it  merely  establishes  outer  limits  on 
the  exclusive  rights  NBC  may  acquire.  The 
provision  should,  however,  eliminate  any.  pos¬ 
sibility  that  NBC  can  "warehouse"  feature 
films  for  a  number  of  years  before  exhibiting 
them  on  network  television,  thereby  preventing 
their  exhibition  in  the  developing  pay  tele¬ 
vision  market. 

(g)  Initially,  plaintiff  sought  a  provi¬ 
sion  which  would  have  prohibited  NBC  from 
purchasing  a  network  exhibition  right  to  any 
entertainment  progr£un  which  was  conditioned  by 
the  supplier  upon  NBC's  agreement  to  purchase 
another  entertainment  progreua.  After  considera¬ 
tion  of  the  provision,  however,  it  was  deter¬ 
mined  that  this  relief  was  not  appropriate  in 
this  action. 

(h)  As  to  Section  VI (H),  the  Government 
sought  a  specific  limit  on  the  niunber  of  repeats 
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of  program  series  episodes  which  could  ^ 
purchased  by  NBC  in  connection  with  its  acqui-  .  ^ 
sition  of  first  run  Network  Exhibition  rights. 
However,  it  was  determined  more  desirable  to 
limit  the  years  in  which  such  repeats  could  be 
used,  and  to  allow  market  forces  to  establish 
the  number  of  repeats  which  could  be  purchased. 

Finally,  had  the  Government  prevailed  at  a  trial  on  the 
merits,  it  would  have  considered  seeking  a  Court  order 
voiding  NBC's  existing  contracts  with  independent  program 
suppliers  and  providing  an  opportunity  for  all  such  suppliers 
to  negotiate  new  contracts  in  light  of  the  then-existing 
circumstances. 

(7)  Determinative  Doc\Mnents. 

There  are  no  materials  or  documents  which  the  Government 
considered  determinative  in  formulating  the  proposed  consent 
judgment.  Therefore,  none  is  being  filed  with  this  competitive 
impact  statement. 


Dated;  November  17,  1976 


BERNARD  M.  HOLLANDER 


BERNARD  J.  0/ REILLY 


GEORGE  Wl  SELBY 

K^IN  R.  SULLIVAN 


/s/  POLLY  L.  FRENKEL 
POLLY  L.  FRENKEL 

Attorneys,  Department  of  Justice 
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